UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

2-28-2019

State v. Jackson Appellant's Brief Dckt. 46146

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Jackson Appellant's Brief Dckt. 46146" (2019). Not Reported. 5292.
https://digitalcommons.law.uidaho.edu/not_reported/5292

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
2/28/2019 11:45 AM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

IN THE SUPREME COURT OF THE STATE OF IDAHO
)
)
)
Plaintiff-Respondent.
)
vs.
)
)
CHAVIS W. JACKSON,
)
)
Defendant-Appellant,
)
______________________________________ )
STATE OF IDAHO,

S.Ct. No. 46146-2018
Kootenai Co. CR-2017-16226

__________________________________
OPENING BRIEF OF APPELLANT
__________________________________
Appeal from the District Court of the First Judicial District of the State of Idaho
In and For the County of Kootenai
__________________________________
HONORABLE RICHARD S. CHRISTENSEN,
Presiding Judge
__________________________________
Dennis Benjamin, ISB No. 4199
NEVIN, BENJAMIN, McKAY & BARTLETT
303 West Bannock
P.O. Box 2772
Boise, ID 83701
(208) 343-1000
db@nbmlaw.com

Lawrence Wasden
ATTORNEY GENERAL
Paul Panther, Chief
Criminal Law Division
P.O. Box 83720
Boise, ID 83720-0010
(208) 334-2400

Attorneys for Appellant

Attorneys for Respondent

TABLE OF CONTENTS
I.

Table of Authorities ........................................................................................... ii

II.

Statement of the Case ........................................................................................ 1
A.

Nature of the Case.................................................................................... 1

B.

Statement of Facts ................................................................................... 1

III.

Issue Presented On Appeal................................................................................. 6

IV.

Argument............................................................................................................. 6

V.

A.

Introduction .............................................................................................. 6

B.

The trial court erred in refusing to give an entrapment instruction
because there was sufficient evidence to support the instruction .......... 7

C.

The error is not harmless beyond a reasonable doubt .......................... 10

Conclusion

...................................................................................................... 10

i

II.

TABLE OF AUTHORITIES
FEDERAL CASES

Jacobson v. United States, 503 U.S. 540 (1992) ........................................................... 9
Mathews v. United States, 485 U.S. 58 (1988) ............................................................. 7
United States v. Gurolla, 333 F.3d 944 (9th Cir. 2003) ............................................... 8
STATE CASES

State v. Cuevas-Hernandez,140 Idaho 373, 93 P.3d 704 (Ct. App. 2004) ................... 8
State v. Evans, 119 Idaho 383, 807 P.2d 62 (Ct. App. 1991) ....................................... 7
State v. Fetterly, 126 Idaho 475, 886 P.2d 780 (Ct. App. 1994) ............................ 7, 10
State v. Kopsa, 126 Idaho 512, 887 P.2d 57 (Ct. App. 1994)........................................ 8
State v. Mata, 106 Idaho 184,677 P.2d 497 (Ct. App. 1984) ........................................ 8
State v. Perry, 150 Idaho 209, 245 P.3d 961 (2010) ................................................... 10
State v. Reid, 151 Idaho 80, 253 P.3d 754 (Ct. App. 2011) .......................................... 8
STATE STATUTES
Idaho Code § 18-1509A .............................................................................................. 1, 7
Idaho Code § 19-2132 (a) ............................................................................................... 7
Idaho Code Title 18, Chapter 1 ..................................................................................... 9
Idaho Code Title 18, Chapter 15 ................................................................................... 6
Idaho Criminal Jury Instruction 1513 .......................................................................... 8

ii

II.
A.

STATEMENT OF THE CASE

Nature of the Case
The trial court committed objected-to error when it refused to give a requested

entrapment jury instruction.

The defendant, Chavis Jackson, M.D., presented

sufficient evidence to justify the giving of the instruction. Thus, the error cannot be
deemed to be harmless beyond a reasonable doubt.
B.

Statement of Facts
Chavis was charged with Enticing Children over the Internet, in violation of

I.C. § 18-1509A. He pleaded not guilty. T pg. 10, ln. 17 – pg. 11, ln. 15.

At trial,

the evidence showed that Chavis was on the over-eighteen-only craigslist casual
encounters site. The banner of the post read:

“It’s sunday…any mormon girls

around?” Exhibits, pg. 18.1 His post said that he had been raised Mormon and
was looking for a Mormon girl to meet at church. But instead of going to services,
he wanted to “find an empty classroom and mess around[.]”

Exhibits, pg. 13.

At

11:05 a.m., Scott Sutehall, a special agent from the Department of Homeland
Security, responded to the post pretending to be “Haley,” stating that that her family
was Mormon and “your ad sounded fun.
looking to get a little crazy[.]”
church to play in.”
photographs.

Id.

I’m visiting cour d’alene this weekend

Exhibits, pg. 16. Chavis suggested they “find a

At 11:15 a.m., Chavis suggests they text and swap

Id

Haley responded at 2:21 p.m., three hours and six minutes later, with “ok I’ll

1

All emails and text messages are set forth verbatim.
1

text ya [smiley face emoji] I’m haley”.

Exhibits, pg. 16.

They then switched from

emails to texting. Haley initiated the texting: “hi it’s haley!” Exhibits, pg. 17.
Chavez sent a true photo of himself.

Haley responded, “I may be too young for u[.]”

Chavis texted, “ohhh noo haha how old are you? I’m 27. Can I see a pic?” Exhibits,
pg. 18.

Agent Sutehall sent a photograph of a young woman who appears to be

older than sixteen. Exhibits pg. 19. The agent acknowledged that the person in the
photo “could be 22[.]” T pg. 226, ln. 18-20.

Chavis asked “how old” and Haley

responded: “I’m 14. Almost 15!! [smiley face] • it’s ok if I’m too young for u, I
understand[.]”

Exhibits, pg. 19.

Chavis did not respond and Haley sent “well

we’re up in sandpoint until later this afternoon.” Id.
The following exchange then occurred:
Chavis: Lol well I guess it fits with Mormon history? Haha we can still meet
yo if you want later. Depends on what you wanna do
Haley: lol
Chavis: What time do you think you will be back? It might be too late to
find a church to go to. What would you wanna do?
Haley:
Chavis:
Haley:
age
Chavis:
Haley:

well
[no response]
I really just want to get crazy [winking face emoji] tired of boys my
[no response]
I don’t have much experience but am curious.

[Two minutes and 39 seconds pass]
Chavis:

Well I’m pretty sure your age of consent right? I just moved here
2

and it’s diff everywhere. We can swap more pics if you want and meet up and
at least talk about how shitty the church is! Lol
Haley: [no response]
Chavis: What time are you thinking tonight.
Exhibits, pg. 19-22.
The agent then gave up on enticing Chavis.

He wrote: “I’m not sure we’re

looking for the same thing. [wink emoji] think I’ll pass take care.” Chavis responded
with, “No worries. Sex stuff is fun tho. You should try it some time” [Smiling face
with halo emoji]”

The last text is at 3:30:33 p.m.

The agent testified he “cut off the communication because it didn’t meet the
threshold that I was looking for.

I didn’t feel like there was a real threat there[.]”

T pg. 252, ln. 19-23. As the prosecutor said in opening statements, this “conversation
didn’t really go anywhere . . . just kind of fizzled out.” T pg. 114, ln. 8-9.
About an hour and one-half later, at approximately 5:00 p.m., a different
photograph of the same young woman was posted by law enforcement on the same
over-eighteen-years-old only causal encounters craigslist.

This time the banner

read: “seeking older man for fun tonight! – w4m (cour d’alene)”

Exhibits, pg. 24.

In order to post a “women seeking men” ad on craigslist you must click on a link with
the notice: “By clicking on the link below, you confirm that you are 18 or older and
understand that personals may include adult content.”

Exhibits, pg. 49; T pg. 224,

ln 23-25. The w4m ad has a photograph of a young woman who looks like Haley
and stated: “looking for an older mature experienced guy to teach me the ropes.
tonight is my last night in town come plaaaayy with me lol. I’m cute. innocent and
3

very tight and I’m real!!!” Exhibits pg. 26.

In response, Chavis sent a suggestive

photo of himself along with “aww last night in town? Where are you heading back
to?”

Exhibits, pg. 27.
“Natalie” emailed “hi! I live in the seattle area hoe old r u.”

Chavis

responded: “hi! I’m 30. how about you?” She responded: “oh cool I’m 14. Almost 15
though and very mature lol!! too young for u? [smiley face]” Exhibits, pg. 28. Chavis
responded: “nope” and asked “What’s your name?” She responded: “Yay!!!! [smiling
winking face] I’m Natalie what’s ur name?” to which Chavis responded: “ohhh that’s
weird. I thought it was haley :p[.]” She responded: oh haley is my stripper name”
Exhibits, pg. 29.

Chavis laughed out loud when Natalie claimed she was a both an

innocent fourteen-year-old and a stripper.

T pg. 412, ln. 4-15; pg. 415, ln. 13-21.

Then the following exchange occurred:
Chavis: “hahahahah I dunno what your angle is but I want in. What are we
doing here?
Natalie: lol well u tell me. What do I want to do?? I’m here staying with my
sister and should have the hotel room to myself in a bit
Chavis: haha ok can I call u?
Natalie: nonindknt think so.
Chavis: lol ok so just showing up at a hotel to fuck you while family is out?
sounds fun
Natalie: lol is that what u had in mind? I’m actually a virgin [smiley face
emoji] so kinda scared..but also excited!!
Exhibits pg. 29-30.
After this, there were graphic discussions about sexual activities and plans for
4

traveling from Spokane to meet Natalie.

Exhibits, pg. 31-40. At one point, Chavis

wrote: “Just to be clear this is just to hang out.

I am not promising anything sexual.

I’m pretty sure you are the age of consent but it’s kinda confusing looking online
while driving.

I don’t wanna get in trouble[.]”

Natalie responded: “wtf Tim!!!

that’s not what I said! I don’t want to just hang outs if I wanted to hang out I wud
have gone with my sister lol” and “lol seriously don’t want to jus hang out.sorry.we
only hav a couple hours anyway.”

Exhibits, pg. 37.

Later, when Chavis had still

not arrived at the hotel, Natalie wrote: “HI r u still comin!! I’m feeling very horny
right now lol[.]”

Exhibits, pg. 39.

Chavis was later arrested at a hotel in Coeur

d’Alene which was being used for the sting operation.

T pg.152, ln. 13-16.

Chavis testified that the causal encounters website is for people over eighteen
years old.

His recollection was that a person had to confirm their age two times in

order for the list to publish the post. T pg. 373, ln. 4-13.

When Haley said she was

14, he did not believe that because he had “never talked to somebody who said they
were underage,” the person did not look to be fourteen and he thought she might be
role playing as a young Mormon in light of church history.
385, ln. 21-23.

T pg. 384, ln. 14-20; pg.

When the “seeking older man for fun tonight!” post came up at 5:00,

he concluded it was the same person as before.

T pg. 409, ln. 20-24.

Prior to trial, Chavis asked that the court instruct on entrapment.
The court refused the instruction.

R 85.

Id. It is unclear what the court’s reasoning

was, as it does not appear in the record.

The court said: “Number 3, this is the

entrapment instruction. The Court’s indicated it would not give an entrapment
5

instruction.”

T Vol 2, pg. 514, ln. 2-4.

Chavis objected to the failure to give the

instruction. Id., ln. 6-13.

No other instruction addressing the entrapment defense

was given. R 126 – 164.

There is no other discussion of the requested instruction in

the record.
Chavis was found guilty.

R 196.

At sentencing, the court imposed a

seven-year prison term with three years determinate but retained jurisdiction. R
216.
A timely Notice of Appeal was filed.
III.

R 12.

ISSUE PRESENTED ON APPEAL

Did the trial court err by refusing to give an entrapment instruction?
IV.
A.

ARGUMENT

Introduction
The state was required to prove the following:
1. On or about August 27, 2017,
2. In the State of Idaho,
3. The defendant, CHAVIS W JACKSON, knowingly used the internet or any
device that provides transmission of messages, video images, or other
communication,
4. To solicit, seduce, lure, persuade, or entice by words or actions, or both,
5. A person under the age of sixteen (16) years or a person the defendant
believed to be under the age of sixteen (16) years,
6. To engage in any sexual act with or against the person,
7. Where such act would have been a violation of Idaho Code Title 18, Chapter
15,
6

8. While the defendant was eighteen (18) years or older.
R 148-149.
Chavis testified in part that he did not believe that the person he was
communicating with was under sixteen years of age.
aimed at negating Element #5 of the offense.

This aspect of the defense was

However, even though Chavis

testified that he was not guilty of the charge, a defendant need not concede that he
or she committed the crime to be entitled to an entrapment instruction. Mathews v.

United States, 485 U.S. 58, 66 (1988). Even though he denied that he believed
Haley/Natalie was less than sixteen years old, he could still argue that he was
entrapped into the enticement.

The jury should have been able to consider that

affirmative defense.

The trial court erred in refusing to give an entrapment instruction because there
was sufficient evidence to support the instruction.
B.

A trial court must instruct the jury on “all matters of law necessary for their
information” and must give a requested jury instruction if it determines that
instruction to be correct and pertinent. I.C. § 19-2132(a). A requested instruction
must be given where: (1) it properly states the governing law; (2) a reasonable view of
the evidence would support the defendant’s legal theory; (3) it is not addressed
adequately by other jury instructions; and (4) it does not constitute an impermissible
comment as to the evidence. State v. Fetterly, 126 Idaho 475, 476-77, 886 P.2d 780,
781-82 (Ct. App. 1994); see also State v. Evans, 119 Idaho 383, 385, 807 P.2d 62, 64
(Ct. App. 1991).
The requested entrapment instruction met all four of the Fetterly
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requirements.

The proposed instruction properly stated the governing law.

Chavis’s requested instruction was the Supreme Court approved instruction on
entrapment. Compare R 85 and ICJI 1513 ENTRAPMENT DEFENSE. “The
pattern ICJI instructions are presumptively correct.” State v. Reid, 151 Idaho 80,
85, 253 P.3d 754, 759 (Ct. App. 2011), citing State v. Cuevas-Hernandez, 140 Idaho
373, 376, 93 P.3d 704 (Ct. App. 2004).

Entrapment was not addressed by the other

jury instructions and the proposed instruction did not constitute an impermissible
comment as to the evidence.
Finally, a reasonable view of the evidence would support the legal theory.
“Entrapment occurs when an otherwise innocent person, not inclined to commit a
criminal offense, is induced to do so by a state agent who, desiring grounds for
prosecution, originates the criminal design and implants in the mind of the innocent
person the disposition to commit the alleged offense.”

State v. Kopsa, 126 Idaho

512, 519, 887 P.2d 57, 64 (Ct. App. 1994), citing State v. Mata, 106 Idaho 184,
185-86, 677 P.2d 497, 498-99 (Ct. App. 1984). Only slight evidence raising the issue
of entrapment is necessary for submission of the issue to the jury. United States v.

Gurolla, 333 F.3d 944, 951 (9th Cir. 2003).
Here Chavis presented evidence that the idea for committing the crime came
from an agent of the state and not from him.

After the initial exchange with Haley

fizzled out, there was no activity by Chavis. After an hour and a half, it was the
state which posted the “seeking older man for fun tonight!” personal ad with the
explicit offer of sex with a young woman: “Looking for an older mature experienced
8

guy to teach me the ropes. tonight is my last night in town come plaaaayy with me
lol. I'm cute, innocent and very tight and I'm real!!!” Exhibits, pg. 24.
It is the government which must prove that the defendant was predisposed to
commit the crime prior to being approached by a government agent. The U.S.
Supreme Court has written:
In their zeal to enforce the law, however, Government agents may not
originate a criminal design, implant in an innocent person's mind the
disposition to commit a criminal act, and then induce commission of the crime
so that the Government may prosecute. Where the Government has induced
an individual to break the law and the defense of entrapment is at issue, as it
was in this case, the prosecution must prove beyond reasonable doubt that the
defendant was disposed to commit the criminal act prior to first being
approached by Government agents.

Jacobson v. United States, 503 U.S. 540, 548-49 (1992). But here there was
evidence that Chavis was not ready and willing to commit a crime in violation of
Idaho Code Title 18, Chapter 1.

In order to post a “women seeking men” ad on

craigslist the user must click on a link with the notice: “By clicking on the link below,
you confirm that you are 18 or older and understand that personals may include
adult content.”

Exhibits, pg. 49.

He testified that he believed a person needed to

confirm they were over eighteen years old twice before a personal ad would be
posted.

And during the discussions with Haley he made it clear that he is only

interested in someone over the age of consent.

In fact, the agent originally cut off

the discussion because he realized Chavis is not predisposed to commit an offense.
As there is some evidence of all the elements of the entrapment defense in the
record, the proposed instruction correctly stated the applicable law, the law was not
addressed adequately elsewhere, and it did not constitute an impermissible comment
9

as to the evidence, the trial court erred in refusing to instruct the jury on the
entrapment defense. Fetterly, supra.
C.

The error is not harmless beyond a reasonable doubt.
“A defendant appealing from an objected-to, non-constitutionally-based error

shall have the duty to establish that such an error occurred, at which point the State
shall have the burden of demonstrating that the error is harmless beyond a
reasonable doubt.”

State v. Perry, 150 Idaho 209, 222, 245 P.3d 961, 974 (2010).

Chavis has met his burden of proving error, but the state cannot meet its high
burden of proof.

It is impossible to prove that the jury would have rejected the

entrapment instruction had it been properly instructed because the agent himself
concluded that Chavis was not predisposed to commit a sex offense. Thus, a juror
could reasonably conclude that Chavis attempted to entice Natalie because the state
overcame his original lack of predisposition with its on-going and explicit solicitation
of him.

Given the evidence the state cannot prove that the failure to instruct on

entrapment was harmless beyond a reasonable doubt.
V.

CONCLUSION

In light of the above, Chavis Jackson asks the Court to vacate the judgment
and sentence, and remand the case for a new trial where the jury is instruction upon
entrapment.
Respectfully submitted this 28th day of February, 2019.
/s/ Dennis Benjamin
Dennis Benjamin
Attorney for Chavis Jackson
10

CERTIFICATE OF COMPLIANCE AND SERVICE
The undersigned does hereby certify that the electronic brief submitted is in
compliance with all of the requirements set out in I.A.R. 34.1, and that an electronic
copy was served on each party at the following email address(es): Idaho State
Attorney General, Criminal Law Division
ecf@ag.idaho.gov
Dated and certified this 28th day of February, 2019.

/s/Dennis Benjamin
Dennis Benjamin

11

